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FELDVAN, Justice

11 Sout hern Cal i f orni a Edi son Conpany, Nevada Power Conpany,
the Departnent of Water and Power of the City of Los Angeles, and
the Salt R ver Project Agricultural |nprovenent and Power District
(collectively “the UWilities”) are partiesto acontract with Peabody
Western Coal Conpany (“Peabody”). The contract contains a cl ause
requiring arbitration of sone, but not all, disputes. The Utilities
petitionthis court toreviewthe court of appeals’ order di sm ssing
their appeal fromthe trial judge s order conpelling arbitration.
We are asked to decide whether the order conpelling arbitration is
subject to pre-arbitration appel |l ate revi ew. Because the circunstances
of this case raise questions about one or nore of our previous
decisions, we granted review. See Ariz.R Cv.App.P. 23(c)(3). W
have jurisdiction pursuant to Ariz. Const. art. VI, 8 5(3) and AR S.
§ 12-120. 24.

FACTS AND PROCEDURAL HI STORY
12 In 1976, the Utilities and Peabody si gned t he Amended Mohave
Proj ect Coal Supply Agreenent. This contract contains anarbitration
cl ause, which reads in part:

In the event the parties should be unable to
reach agreenent with respect to a matter herein
specified to be established or determ ned by
agreenment of the parties, either party may,
except where provided to the contrary in this
Amended Agreenent, call for subm ssion of such
][rattﬁr to arbitration in the manner herein set
ortn.



(Emphasi s added.) The contract specifies certain matters that are
to be determ ned by agreenment or negotiation of the parties.

13 A dispute arose regarding liability for approxi mately $30
mllion in Retiree Health Care Costs and Final Reclamation Costs,
and Peabody demanded arbitration. The Uilities argued that the
di spute did not fall within the arbitration clause because it was
not one of the matters “specified to be established or determ ned
by agreenment of the parties.” They filed a five-count conplaint
al | egi ng breach of contract (Count 1), seeking a decl arat ory j udgnent
relating to their liability for post-retirenment health care costs
and deconmm ssion, reclamation, and environnmental nonitoring costs
(Counts Il and I11), and seeki ng a decl aratory judgnent that the i ssues
were not arbitrable (Counts IV and V). In response, Peabody filed
anotiontodismss andto conpel arbitration. Thetrial judge agreed
w th Peabody and entered an order dism ssing Count |, staying the
prosecution of Counts Il through V, and conpelling arbitration of
the disputed issues. The order thus effectively denied relief on
the declaratory judgnent counts claimng non-arbitrability.

14 The Utilities appeal ed, and Peabody noved to di sm ss for
| ack of jurisdiction, arguing that the order conpelling arbitration
was i nterl ocutory and t her ef or e non- appeal abl e under Roeder v. Hui sh,

105 Ariz. 508, 467 P.2d 902 (1970). The court of appeals di sm ssed

t he appeal “for |l ack of jurisdictiononthe ground statedinthe notion
to dismss.” The Uilities then filed a petition for reviewwth
this court. Onthe sane day, they filed a petitionfor special action
in the court of appeals, seeking relief in the nature of mandanus
or prohibition fromthe trial judge s order conpelling arbitration.
The Utilities argued that a party should not berequiredto arbitrate

when t he di spute does not fall within the narrow arbitration clause
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and t hat the renedy by appeal foll ow ng confirmationof the arbitration

award was i nadequate. The court of appeal s declined jurisdiction.

DI SCUSSI ON
15 The nmerits of the arbitrability issue are not before us.
Suffice it to say that the arbitration clause is not a broad all -
di sputes provision but one requiring arbitration of only certain
di sputes. Whether the controversy here falls within this clauseis

far from cl ear.

A Arizona authority

16 The Utilities contend it makes no sense to conpel parties
to engage in a protracted and expensive arbitrati on before resol ving
the threshold issue of arbitrability. They argue that "when a tri al
court orders arbitration, and that order | eaves nothing left to be
decided in the litigation, the party conpelled to arbitrate should
be entitled to judicial reviewof the issue of arbitrability before
the arbitration, not after.” In Roeder, we held that an order
conpel ling arbitration coul d be revi ewed on appeal after confirmation
of the award but was not appeal abl e prior to arbitration proceedi ngs.
105 Ariz. at 510, 467 P.2d at 904. The Uilities argue that the court
of appeal s interpreted Roeder too broadly indismssingtheir appeal .

For support, they cite Dusold v. Porta-John Corp., 167 Ariz. 358,

807 P.2d 526 (App. 1990), and correctly point out that this court
has recently heard two appeals fromorders conpelling arbitration
—Canon School District v. WE.S. Construction Co., 177 Ariz. 526,
869 P.2d 500 (1994), and Broemmer v. Abortion Services, Ltd., 173
Ariz. 148, 840 P.2d 1013 (1992). They ask that we reexam ne Roeder

t o determ ne whet her its hol di ng should be appliedtoall arbitrability
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di sputes. Because of the confusing state of the | aw and i ncreasi ng
nunber of disputes subject to arbitration, the Utilities urge that
thisisthetinme and the case in which to nodi fy Roeder and hol d t hat
orders conpelling arbitration may be appeal ed.

17 W believe the Utilities’ submttal goes too far. First,
Dusol d does not conflict with Roeder. In Dusold, the judgnent from
whi ch an appeal was taken contai ned Rul e 54(b) | anguage of finality
and was thus appeal able under AR S. § 12-2101(B), which provides
that an appeal nmay be taken "[f]roma final judgnent entered in an
action . . . in a superior court."” See Dusold, 167 Ariz. at 361,

807 P.2d at 529; see also Spence v. Huffrman, 15 Ariz. App. 99, 100,

486 P.2d 211, 212 (1971). The rule referred to in Dusold permts
the trial judge to insert |anguage directing “the entry of final
j udgnment as to one or nore but fewer than all of the clains or parties
only upon an express determ nation that there is no just reason for
del ay and upon an express direction for the entry of judgnent.”
Ariz. R Gv.P. 54(b). The order inthis case contains no such | anguage.
The Utilities evidently attenpted to procure an appeal abl e order by
subnmitting a proposed formof judgnment denyinginjunctiverelief?!but
di d not seek i nclusion of Rul e 54(b) | anguage. |n any event, Peabody
obj ected and submtted its own proposed order, which the trial judge
signed. This order sinply conpelledarbitration and stayed all ot her
pr oceedi ngs.

18 The opinions in Canon School and Broemmer, on which the

Uilitiesrely, providelittle guidance. |n Canon School, the appeal

was froma judgnment denying a request to stay the arbitration. 177

Y An order denying an injunction is appeal able under A RS. §
12-2101(F) (2). See also Bulova Watch Co. v. Super Gty Dep't
Stores, 4 Ariz.App. 553, 554-55, 422 P.2d 184, 185-86 (1967).
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Ariz. at 527, 869 P.2d at 501. It is inpossible to tell fromthat
opi ni on whet her t he j udgnent cont ai ned Rul e 54(b) | anguage or whet her
the request to stay was considered to be a request for injunctive
relief. The same is true in Broenmer,? in which the appeal was from
a judgnent conpelling arbitration of a medical mal practice suit.
173 Ariz. at 150, 840 P.2d at 1015. Neither case di scusses whet her
aninterlocutory order conpellingarbitrationis appeal able.?® |In any
event, the judgnents nmay or may not have been appeal abl e under A R S.
§ 12-2102(B)

19 Peabody urges that Roeder holds an order conpelling
arbitrationisinterlocutory and therefore never appeal able. Al ow ng
appeal s fromsuch orders woul d destroy the benefits of arbitration
as a speedy, efficient, and i nexpensi ve net hod of di spute resol ution.
It contends Roeder is still good |law and need not be revisited

Further, it argues, permtting appeals from orders conpelling

arbitrationwuldjudicially amend AR S. § 12-2101. 01 —t he statute

2 The court of appeals’ opinions in Canon School and Broemmer

al so shed no light. See Canon School, 174 Ariz. 269, 848 P.2d 848
(App. 1992); Broemmer, 169 Ariz. 543, 821 P.2d 204 (App. 1991).

3

| nspection of this court's files reveals that Canon Schoo
foll owed the Roeder procedure. The trial judge entered an order
conpelling arbitration, and WE. S. filed an appeal fromthat order.
The appeal was stayed pendi ng conpl etion of arbitration. The stay
was eventually vacated after the trial judge entered a judgnent
confirmng the arbitration award. Thus, the question of pre-
arbitration appeal ability of an order conpelling arbitrati on becane
noot .

In Broemmer, the defendant filed a notion to dismss for |ack
of subject matter jurisdiction or, alternatively, to conpel
arbitration. The trial judge entered a mnute entry granting
summary judgnment in defendant's favor. The parties apparently
stipulated to a form of judgnent they both believed to be final.
It is unclear fromthe records whet her that judgnent contai ned Rul e
54(b) language. |In any event, the appealability of the judgnent
was not questioned on appeal .



governing appeals in arbitration —and underm ne the |l egislature's
policy favoring arbitration.

110 V% bel | eve Peabody reads Roeder and 8§ 12-2101. 01 t oo broadl y.
In Roeder, with facts nuch Ii ke those in the present case, we noted
that the court of appeals dism ssed the appeal because the order
conpellingarbitrationwas interlocutory and was “not expressly nade
subject to an appeal and, therefore, is not an appeal able order.”
105 Ariz. at 509, 467 P.2d at 903 (enphasis added). W held that
if a party has nade a proper record, it may raise the arbitrability
i ssue by objectingtothetrial judge' s confirmationof the arbitration
awar d and by subsequent appeal. 1d. at 510, 467 P.2d at 904. Thus,
we concl uded that the court of appeals was correct in dismssingthe
pre-arbitration appeal. 1d. W did not address whether, or under
what circunstances, an order conpelling arbitration could ever be
appeal ed before arbitration. Qur coment that the order was not
appeal abl e because it was not expressly nade subject to an appeal
certainly inplies that the trial court could have expressly nade it
appeal abl e.

111 Ther e are persuasi ve argunents on bot h si des of the issue.
Chall enging the arbitrability of a di spute after confirmation of the
award i s not al ways an adequate renedy. Althoughit is comonly said
that the lawfavors arbitration, it is nore accurate to say that the
| aw favors arbitration of disputes that the parties have agreed to

arbitrate. See darke v. ASARCOInc., 123 Ariz. 587, 589, 601 P.2d

587, 589 (1979); see also Pima County by Tucson v. Maya Const. Co.,

158 Ariz. 151, 154, 761 P.2d 1055, 1058 (1988). Under sone
circunst ances, the goals of arbitration may actually be defeated by

requiring the parties to arbitrate before concl usively resolvingthe



prelimnary issueof arbitrability. For instance, the present di spute
i nvol ves the interpretation of a conplicated and | engt hy Coal Supply
Agreenent. If it later turns out the dispute was not subject to
arbitration, conpelling a costly and extensive arbitrati on when a
bona fi de di spute exists, not only over liability and t he anount owed
but al so over the very issue of arbitrability, may be a great waste
of resources for the litigants, the arbitrators, and the courts.
In addition, the requirenent of posting a supersedeas bond nay nmake
post-confirmati on appeal of thearbitrabilityissue extrenely costly
for sone litigants and inpossible for others. On the other hand,
permtting appeals from every order conpelling arbitration would
underm ne arbitration as an i nexpensi ve, efficient, and speedy net hod

of resol ving disputes.

B. O her authority

112 The clash of these conpeting principles is no doubt
responsi ble for our norass of conflicting case law. One group of
cases hol ds that an order conpelling arbitrationis a final judgnent
in a dispute over arbitrability because it disposes of all issues

before the court and is thus appeal able. See, e.g., Evansville-

Vander burgh School Corp. v. Evansville Teachers' Ass'n, 494 N E. 2d
321, 322 (Ind.App. 1986) (citing cases); see also Chesterfield
Managenent, Inc., v. Cook, 655 N. E. 2d 98, 100 (I nd. App. 1995); Horsey
v. Horsey, 620 A 2d 305, 310-12 (Ml. 1993). Sone courts, however,

hol d that an order conpelling arbitrationis interlocutory and thus
not appeal abl e, although the issue of arbitrability may be raised

after confirmation of the award. See, e.g., Evansvill e-Vander burgh,

494 N. E. 2d at 322 (hol di ng such orders are appeal abl e but citing cases,



i ncl udi ng Roeder, that hold otherwise); see also National Educ.

Ass' n—Topeka v. Unified Sch. Dist. No. 501, 925 P. 2d 835, 840-44 (Kan.

1996); ElmCreek Vill as Honeowner Ass’ nv. Bel don Roofi ng & Renodel i ng
Co., 940 S.W2d 150, 153-55 (Tex. App. 1996). Moreover, states |ike

Arizona that have adopted the UniformArbitration Act (“UAA’) fall

into both categories.* See, e.g., Chesterfield Managenent, 655 N. E. 2d

98 (order conpelling arbitration final, appeal abl e order); El mCreek
Villas, 940 S.W2d at 153-54 (order conpelling arbitration

interlocutory and thus not appeal able).

C. The Federal Arbitration Act

113 Still other courts ook to the Federal Arbitration Act
(“FAA") for guidance. 9 U.S.C. 88 1to 16. The FAA preenpts state
| awand governs all witten arbitration agreenents involvinginterstate
commer ce, maki ng such agreenents enforceablein both federal and state

courts. See, e.g., Superpunper, Inc. v. NerlandQ 1, Inc., 582 N W2d

647, 650 (N.D. 1998), citing Allied-Bruce Term nex Cos. v. Dobson,

513 U. S. 265, 272-73, 115 S. . 834, 839 (1995); see also 9 U. S.C
8§ 2. The FAA does not, however, require subm ssion to federal

procedural law. See Reis v. Peabody Coal Co., 935 S.W2d 625, 630

(Mb. App. 1996). Each state is free to apply its own procedural
requi renents so | ong as those procedures do not defeat the purposes

of the act. | d.

“ Jurisdictions that have adopted the UAA include: Al aska,

Arizona (AR S. 88 12-1501 to 12-1518), Arkansas, Col orado,
Del aware, District of Colunbia, Florida, |daho, Indiana, Illinois,
| owa, Kansas, Kentucky, Mine, Maryland, Massachusetts, M chi gan,
M nnesota, M ssouri, Mntana, Nebraska, Nevada, New Mexico, North
Carolina, North Dakota, Gklahoma, Pennsylvania, South Carolina,
Sout h Dakota, Tennessee, Texas, Utah, Vernont, Virginia, Wom ng.
See Uniform Arbitration Act Refs. & Annos.
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114 Al t hough t he FAA, |ike Arizona’ s version of the UAA, attenpts
to “pronote appeal s fromorders barringarbitrationand|imt appeal s
fromorders directing arbitration,” the appealability of an order

does not rest solely on that basis. Superpunper, 582 N.W2d at 651

(quoting Filanto, S.p.A v. Chilewch Int'l Corp., 984 F. 2d 58, 60

(2d Cr. 1993)). The federal statute contains express provisions
t hat do not all owappeal s from“aninterlocutory order . . . directing
arbitrationto proceed.” 9U. S.C. 816(b)(2). It does all ows appeal s
from “a final decision with respect to arbitration.” 9 USC
§ 16(a)(3). Thus, many federal courts differentiate between

i ndependent and enbedded proceedi ngs. Superpunper, 582 N W2d at

651. Under this rationale, if the action is independent, asserting
no cl ai mot her than one for a decl aratory judgnent onthe arbitrability
i ssue, an order conpelling arbitration is final and can thus be
appeal ed because it disposes of the only issue in the case. See

Gammar o v. Thorp Consuner Di scount Co., 15 F.3d 93, 95 (8" Cir. 1994);

Filanto, 984 F.2d at 60. If, asinthe present case, thearbitrability
issue is enbedded in an action asserting other clains in addition
to arbitrability, an order conpelling arbitration and staying the
other clainms is not final and thus not appeal able. See Filanto, 984
F.2d at 60.

115 W do not |ook favorably on the independent/enbedded
distinction as a basis for determ ni ng whet her an order conpelling
arbitration is appealable. In our view, appealability should not
depend on counsel " s ingenuity i n conbi ning different clains or bringing
separate actions. Case status as i ndependent or enbedded shoul d not,
therefore, be the sole criterion controlling the ability to obtain
pre-arbitration reviewof arbitrability. Because our cases contain

no clear answer to when or how a party nmay obtain pre-arbitration
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appel late reviewof arbitrability, we decide this issue on the basis
of precedent, statutes, common sense, and what we believe to be good
judicial policy for Arizona. But see Enpl oynent Protection Act, Laws

1996, Ch. 140, 8 1 (Preanble).

D. Resol uti on

116 In Arizona, our statutes and rul es of appell ate procedure
permt appeals only fromfinal judgnents or orders. See A R S. 8§ 12-
2101(B). Inthe civil context, the right to appeal is not absol ute
but exists only by statute. Pulaski v. Perkins, 127 Ariz. 216, 217,
619 P.2d 488, 489 (App. 1980). CQur arbitration statute expressly

permts appeal from an order denying arbitration but is silent as
to an order conpelling arbitration. See AR S. 8§ 12-2101.01. This
statute nust bereadinconjunctionwth our general appeal s statute,
§ 12-2101. By expressly listing those judgnents and orders that may
be appealed in 88 12-2101 and 12-2101. 01, our | egislature has nade
its intent clear that nost interlocutory orders, including those
conpelling arbitration, are not appeal able. This, too, was the intent
of the UAA drafters. See Prefatory Note to UAA (“The section on
Appeal s is intended to renpove doubts as to what orders are appeal abl e
and to limt appeals prior to judgnent to those i nstances where the
el ement of finalityis present.”). Under A RS. §12-2101, the general
statute governing appeals, the finality of an order conpelling
arbitration is not dependent on whether the order was entered in an
enbedded or i ndependent proceedi ng. |f made i n an enbedded pr oceedi ng,
the order is not final because it does not determine all issues.
I f made in an i ndependent proceeding, the order is still not final

because the trial court should retain jurisdiction to confirmthe
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arbitrationaward. See A R S. 8§ 12-1511 (“Aparty seeking confirmation
of an award shall file and serve an application therefor in the sane
manner in which conplaints are filed and served in civil actions.

. . [ T]he court shall enter judgnment upon the award unl ess opposition
is made i n accordance with 8 12-1512.”). Thus, evenin an i ndependent
proceedi ng i n which the question of arbitrability has been raised,
an order conpelling arbitration will always adjudicate “fewer than

all of the clains.” See Ariz.R Cv.P. 54(b).

117 The foregoing rul es are good policy inan arbitration case
because they support the purposes of that procedure — pronpt
efficient, and inexpensive dispute resolution. In many cases, a

mul ti tude of appeals fromorders conpelling arbitration would use
judicial and litigant resources when arbitrati on m ght determ ne al |
issues to the parties’ satisfaction. Thus, we reaffirmthe Roeder
rule and hold that an order to conpel arbitration, without nore, is
not appeal abl e.

118 Thi s general rul e, however, provideslittleconfort inthose
cases in which there are conplex issues and in which a bona fide
di spute exists over arbitrability. Inthoseinstances, justice m ght
be better served by pre-arbitration resolution of arbitrability.
The general rul e agai nst pieceneal appeal s has been and, as Roeder
recogni zed, still is subject to exceptions. Nothing in 8§ 12-2101,
12-2101.01, or our rules nekes these exceptions inapplicable to
arbitrationissues. Thus, aparty seekingjudicial reviewof an order
conpel ling arbitration may request that the trial judge certify the
j udgnment pursuant to Rule 54(b). Rule 54(b) allows the trial judge
to determ ne whether a judgnment that would not otherw se be final
shoul d be made final for appeal purposes. Terrazas v. Superior Court,

112 Ariz. 434, 435, 543 P.2d 120, 121 (1975).
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119 Rule 54 was applied to arbitrability issues in Dusold.
It i s designed as a conprom se between t he policy agai nst interl ocutory
appeal s and the desirability, in a fewcases, of an i medi ate appeal
to prevent aninjustice. Pulaski, 127 Ariz. at 218, 619 P. 2d at 490.
Atrial judge has discretion to deci de whether an order or judgnent
shoul d be accorded finality; the judge should certify the order or
j udgnment pursuant to Rule 54(b) only in those cases in which sone
hardship or injustice would result froma delay in entering a final
judgnent. See id.; see also WRIGHT, MLLER & KANE, FEDERAL PRACTI CE AND
PrRoCEDURE: CiviL 3D 8 2659. CQur decision today does not depart from
our policy against pieceneal appeals, nor fromour policy in favor
of arbitration. W enphasize

that 54(b) orders shoul d not be entered routinely

or as a courtesy or accomodation to counsel.

The power which this Rule confers uponthetrial

j udge should be used only ‘in the infrequent

harsh case’ as an instrument for inproved

admnistration of justice and the nore

sati sfactory dispositionof litigationinlight

of the public policy indicated by statute [as

toI the appealability of final judgnents] and

rul e.
Pul aski, 127 Ariz. at 218, 619 P.2d at 490 (quoting Panichella v.

Pennsylvania R R, 252 F. 2d 452, 455 (3d Gr. 1958)). But a trial

judge should enter a Rule 54(b) judgnent when forcing arbitration
bef ore concl usively determningthe arbitrability of the di spute would
not serve the ends of justice, as when a bona fide dispute exists
as to the scope of the arbitration cl ause and when arbitrati on woul d
require a significant expenditure of tine and noney. |If the trial
judge enters a Rul e 54(b) judgnent, it woul d then be a final appeal abl e
order under AAR S. 8§ 12-2101(B). See Dusold, 167 Ariz. at 361, 807
P.2d at 529.

120 But if the judge refuses to certify the order pursuant to
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Rul e 54(b), the order conpelling arbitration remains interlocutory
and i s not appeal able. In the proper case, however, the refusal to
enter an appeal abl e order may be reviewed for abuse of discretion

by speci al action proceedi ngs.® See Continental Cas. v. Superior Court,

130 Ariz. 189, 192, 635 P.2d 174, 177 (1981) (“[I]t is . . . possible
for a trial court to abuse its discretion by not permtting 54(b)
| anguage . . . when the cl ai minvol vedis clearly separate and di sti nct
fromthe remai ning clains and t he possi ble injustice of delay would
be avoided by entering judgnent and making an imedi ate appeal
available.”); see also Ariz. R P.Spec.Act. 3(c). This solution, we
bel i eve, provides a nethod for appellate review of non-frivol ous,
substantial issues about arbitrability while, at the sane tine,
di scouragi ng frivol ous or i nsubstantial clains of non-arbitrability,

in keeping with our policy favoring arbitration.

E. Application to this case

121 Inthis case, the lilities request appellaterelief pursuant

to ARS. 8§ 12-2101(B), which permts an appeal to be taken “[f]rom
a final judgnent enteredin an action or speci al proceedi ng commenced
inasuperior court,” and AR S. 8§ 12-2101(D), which permts an appeal

to be taken “[f]romany order affecting a substantial right made in
any action when the order in effect determ nes the action and prevents
j udgnment from which an appeal m ght be taken.” Because the order

ent ered here was not a final judgnment contai ni ng Rul e 54(b) | anguage,

the Uilities do not have a right to appeal under § 12-2101(B).

® The refusal to enter Rule 54(b) | anguage may not be revi ewed

on direct appeal. See MCall v. Deeds, 849 F.2d 1259, 1259 (9th
Cir. 1988); Makuc v. Anerican Honda Motor Co., 692 F.2d 172, 174
(1st Cr. 1982).
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Li kew se, the Utilities do not have a right to appeal under 8§ 12-
2102(D) because the order does not determ ne the action and prevent
j udgnment from which an appeal may be taken.

122 But the Uilities did file a proposed final judgnent.
Peabody objectedtothe Uilities’ “attenpt to boot-strap thensel ves
i nto an appeal abl e order,” and the trial judge ultimately signed the
non-final order proposed by Peabody. The Uilities challenged the
order by attenpting to appeal and by special action in the court of
appeal s. The court of appeals dism ssed their appeal and decli ned
jurisdiction of their special action. The Uilities then filed a
petition for reviewonly fromthe di smssal of their direct appeal.
The procedure they foll owed was perhaps not technically correct.
See Ariz. R P. Spec. Act. 8(b). But the nethod they shoul d have fol | owned
was not entirely clear at the time. Because the attenpted appeal
and special action chall enged both the appeal ability of the order
and the arbitrability of the dispute, wetreat the petitionfor review
as one seeking reviewfromboth the di sm ssal of the appeal and the
deni al of special action jurisdiction. See Ariz.R Sup.C. 26. W
concl ude that the court of appeal s shoul d have accepted jurisdiction
of the special action and therefore remand this case to the court
of appeals for consideration of the propriety of the trial judge's
decisiononthearbitrability issue. See Ariz.R Gv. App.P. 23(i)(3).

The standard of review will be for abuse of discretion.

CONCLUSI ON
123 An order conpelling arbitration is not a final judgnent
and is therefore not appeal able under A RS 88 12-2101(B) or 12-
2101.01. A party may, however, request that the trial judge enter
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a final order or judgnent under Rule 54(b) or AR S. § 12-2101. |If
the trial judge makes such an order, it is appealable. |If the trial
j udge refuses to nmake an order appeal abl e, the aggrieved party may
chal | enge that decision by special action. |If the appellate court
determ nes that the trial judge abused his or her discretion in
refusing to include | anguage of finality, the court should accept
jurisdiction and consider the nerits of the arbitrability issue.

124 In the present case, we renmand to the court of appeals to
address thenerits of thearbitrability claim The standard of revi ew

will be for abuse of discretion.

STANLEY G FELDVAN, Justi ce

CONCURRI NG

THOVAS A, ZLAKET, Chief Justice

JOSEPH W HOMARD, Judge

ROBERT D. MYERS, Presiding Judge

ROGER W KAUFMAN, Judge

Vi ce Chief Justice Charles E. Jones and Justice Frederick J. Martone
recused thensel ves and did not partitipate in the determ nation of
this matter, Justice Ruth V. McGegor did not participate in this
matter. Pursuant to art. VI, 8 3 of the Arizona Constitution, the
Honor abl e Joseph W Howard, Judge of the Court of Appeals, D vision
Two, the Honorabl e Robert D. Myers, Presiding Judge of the Superior
Court in Maricopa County, and t he Honor abl e Roger W Kauf man, Presi di ng
Crimnal Judge of the Superior Court in Maricopa County, were
designated to sit in their stead.
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